
Ch. 111 LAWS of MINNESOTA for 2005 

Presented to the governor May 24, 2005 
Signed by the governor May 27, 2005, 3:42 p.m. 

CHAPTER 112.—H.F.No. 898 
An act relating to unemployment insurance; conforming various provisions to federal 

requirements; making technical and housekeeping changes; modifying appeal procedures; 
amending Minnesota Statutes 2004, sections 268.03, subdivision 1; 268.035, subdivisions 9, 13, 
14, 20, 21, 26; 268.042, subdivision 1; 268.043; 268.044, subdivisions 1, 2, 3; 268.045, 
subdivision 1; 268.051, subdivisions 1, 4, 6, 7, by adding a subdivision; 268.052, subdivision 2; 
268.053, subdivision 1; 268.057, subdivision 7; 268.065, subdivision 2; 268.069, subdivision 1; 
268.07, subdivision 3b; 268.085, subdivisions 1, 2, 3, 5, 12; 268.086, subdivisions 2, 3; 268.095, 
subdivisions 1, 4, 7, 8, 10, 11; 268.101, subdivisions 1, 2, 3a; 268.103, subdivision 2; 268.105; 
268.145, subdivision 1; 268.18, subdivisions 1, 2, 2b; 268.182, subdivision 2; 268.184, 
subdivisions 1, 2, by adding a subdivision; proposing coding for new law in Minnesota Statutes, 
chapter 268; repealing Minnesota Statutes 2004, sections 268.045, subdivisions 2, 3, 4; 268.086, 
subdivision 4; Laws 1997, chapter 66, section 64, subdivision 1; Minnesota Rules, parts 
33102926; 3310.5000; 3315.0910, subpart 9; 3315,1020; 3315.130]; 3315,1315, subparts 1, 2, 
3; 3315.1650; 3315.2210; 3315.3210; 3315.3220. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

ARTICLE 1 

FEDERAL CONFORMITY PROVISIONS 

Section 1. [268.0435] SINGLE MEMBER LIIVIITED LIABILITY COMPA- 
NIES. 

If the only member of a limited liability company is a corporation, and the limited 
liabili~ty_c-om13_any is disregarded for purposes of filing f;d_era1 corporate ‘fiolfié tax, all 
the workers perfogning servicesfiir the limitefi liability company must be ICPOIEIE 
E1? corporation’s wage detail repfi 1-1n_der section 268.044. A corporatiodthat violates 
th—is section shall be subject to the penalties under section_268.184, subIii_\/ision la. 
1Tenalties shal—1b—e aedited to the?lministration account to be used to ensure integrity 
E E. unermo-yrnent insurauncgprogram. — _ _— — 

EFFECTIVE DATE. This section effective E wage detail reports for Elle 
calendar quarter starting January L 2006. K 

Sec. 2. Minnesota Statutes 2004, section 268.044, subdivision 1, is amended to 
read: 
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Subdivision 1. WAGE DETAIL REPORT. (a) Each employer that has employ- 
ees in covered employment shall submit, under the account provided for section 

268.045 or 268.046, a quarterly wage detail repW by electronic tranfifission, in a 

format prescribed by the commissioner. The report shall include for each employee in 
covered employment, the employee’s name, Social Security number, the total wages 
paid to the employee, and total number of paid hours worked. Foremployees exempt 
from the definition of employee in section 177.23, subdivision 7, clause (6), the 

employer shall report 40 hours worked for each week any duties were peiformed by a 
fu1l—time employee and shall report a reasonable estimate of the hours worked for each 
week duties were performed by a part—time employee. In addition, the wage detail 
report shall include the number of employees employed on the 12th day of each 
calendar month and, if required by the commissioner, the report shall be broken down 
by business location and type of employment, if section 268.046, subdivision 1, 

paragraph (b), or subdivision 2, paragraph (b),_applies, by separate unit. If HE 
information?qfired is not sulnnitted in a n—1ai-iner and fgmat prescribed by the 
commissioner, it shall not be considered a wage detail report. The report is due and 
must be received by the commissioner on or before the last day of the month following 
the end of the calendar quarter. The commissioner may delay the due date on a specific 
calendar quarter in the event the department is unable to accept wage detail reports 
electronically. 

(b) The employer may report the wages paid to the next lower whole dollar 
amount. 

(0) An employer need not include the name of the employee or other required 
information on the wage detail report if disclosure is specifically exempted from being 
reported by federal law. 

((1) A wage detail report must be submitted for each calendar quarter even though 
no wages were paid, unless the employer has notified the commissioner, under section 
268.042, subdivision 1, paragraph (c), of termination of business. 

Sec. 3. Minnesota Statutes 2004, section 268.044, subdivision 3, is amended to 
read: 

Subd. 3. MISSING OR ERRONEOUS INFORMATION. (a) Any employer 
who th_at submits the wage detail report, but fails to include {Ky all employee 
information or enters erroneous information, shall be subject to an administrative 
service fee of $25 for each employee for whom the information is partially missing or 
erroneous. 

£13) zfl employer E submits the wage detail report, big fails t_o include an 
employee, shall b_e subject t_o an administrative service penalty equal to £w_o percent o_f 
tg total wages Q each employee fcg whom lg information completely missing. 

9 An administrative service fee may be compromised under section 2689611 or 
penalty gx_<_i_e_1_‘ subdivision §l1a_ll be canceled if the commissioner determines that 
the failure or error by the employer w_as inadvertent occurred because of ignorance or 
inadvertence. 

—’—— __—_ _ ———_ _ 
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Sec. 4. Minnesota Statutes 2004, section 268.045, subdivision‘ 1, is amended to 
read: 

Subdivision 1. ACCOUNT FOR EACH EMPLOYER. The commissioner shall 
maintain ( 1) a tax account for each taxpaying employer and (2) a reimbursable account 
for each n—oI1profit or government employer that has elected—1Inder section 268.052 or 
268.053 to be liable for reimbursements if that employer has employees in eoyere—d 
employment in the eufient or the prior ealenelar year; except as provided in this section 
268.046. The commissioner shall assess the tax account of a taatpaylng employer for 
all the taxes due under section 268.051 and credit the tax account with all taxes paid. 
The commissioner shall charge the reimbursable account of a nonprofit or goyemment 
employer that eleets to make for any unemployment benefits deter- 
mined chargeable to the employer under section 268.047 and shall credit the 
reimbursable account with the payments made. 

Sec. 5. [268.046] TAX AND REIMBURSABLE ACCOUNTS ASSIGNED TO 
EMPLOYEE LEASING COMPANIES, PROFESSIONAL EMPLOYER ORGA- 
NIZATIONS, OR SIMILAR PERSON. 

Subdivision 1. TAX ACCOUNTS ASSIGNED. (a) Any person that contracts 
with a taxpaying—employer to have that person obta_i_n_ mTtaxpaying—employer’s 
wgkforce and provide workeTs I6-theE<paying employer—for a fee shall, as of the 
effective dapte-of the contract, be 2§sig—ned for the duration of thecbrfitcfthetgxpayfi 
employer§E:eo1m—t under secdon 268.045I—Tha_t tax accoumfist be maintained by the 
person separate and distinct from every otfirgr account—heIcfi3y the person_aE 
identified in a mEer prescribed by’ the commisgioner. The tfic$unt—shal1, forfi 
duration of—the contract, be consi¢§red— that person’s aca)Ent—for all pur;)—oses OTtBE 
chapter. Thcfivorkers obtgned from thejgxpaying employer @—any other wB‘r1Ee$ 
p1'ovidedTy that person to the taxpayin-g employer must, under se_ctIom8.044, be 
reported oFth_e—vIvage detafiraort under that tax account, and that person shall pay arfi 
t_a>_<_es %_at_t_lT_e tax pate computed E" Q_z1t:acc—ount under ~sEc—tiT268.05 l:llI)(fiS—l—O; 
2. 

(b) Any workers of the taxpaying employer who are not covered by the contract 
under—pa1":a._gIaph (a) mu—st_be reported by the taxpayiEg§np_l6yer as a s$a?a—te unit on 
the wage detail 1-SE01-t unde_r the tax acgomit assigned under paragraph (a). Tax—e-s—aE 
SE13; other amounts due on the—\2va—g<:s reported by the taxpaying emp1o3I—er under thfi 
pIaYa§ph nfl be @ Eebfiy Q _tl1_e taxpayingemployer. '

— 
(_c) _I_f the taxpaying employer tlLat contracts with a person under paragraph Q2 

does n_ot have a tag account at th_e time o_f me execution p_f E contract, E account 
must 5 registered Q me taxpaying employer under section 268.042, and the new 
employer t_a§ rfi under section 268.051, subdivision 2 must E assigned. E tag 
account shall then E assigned t_o th_e person as provided E paragraphQ 

(d) A person that contracts with a taxpaying employer under paragraph (a) must, 
within—30 calendafiays of the—re;ecution or termination of a contract, nogfy the 
commisgoner by elect_r-6nic_tra'r1_smission, in ;format prescrib_ed—by £12 com1r1issio1w—r, g mat execution E termination. The taxpfiing employer’s name,_tl1_e account number 
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assigned, @ a_ny other information required by th_e commissioner must lfi provided by @ person. 
(e) Any contract subject to paragraph (a) must specifically inform the taxpaying 

employerof the assignment of the tax accodnt this section and the taxpaying 
emp1oyer’s—ob—1?gation under par2Er7a1W(b). If there a termination 3f—the—contract,E 
tax account shall, as of the date of Emination, immediately l_:1a_assigned E fie 
taxpaying employer. 

Subd. 2. NONPROFIT AND GOVERNMENT REHVIBURSABLE AC- 
COUmrS'A§SIGNED. (a) Any person that contracts with a nonprofit or government 
employer that is a reimb—ur7si—n-g-employe—1'-t—o have thgfison obtain the nonprofit or 
governmen—temT)loyer’s workforce and proWde—workers to the nonprofit—6r governmem 
employer for a fee, shall, as of the—effective date of tl§_cFnt1'act, E assigned 33‘ the 
duration of_the cx)Wr':a1_(:t—tl1<:-1‘1o—1ipr‘—ofit or gover'—rEent_employer’s account under sectibn 
268.O45.Tfl13.tr‘eimbursa—Me account must be maintained by the person separate and 
distinct ffom every other account held by_ the person and Eientified in a manrr 
prescribed by the commissioner. That—reimbu_rsab1e accotfi shall, for the_d1_1ration of 
the contracfbaonsidered that per_son’s account for all purposes of—thE_chapter. TIE 
workers obtafied gum the rvnprofit o_r governmefi eTnp1oyer and_arEother worlEr_s 
provided by that person to the nonprofit or government employ?m_ust,_r1-richer‘ section 
268.044, E reported onThe_wage detailreport under that reimbursable account, and 
th_a_t personsheil p_a.y_ a_fi-reimbursements cl_tre_. 

__ _— 

(b) Any workers of @ nonprofit or government employer who are not covered by 
the co—nt% under paragraph (a) must be reported by the nonproEcF_governmen_t 
em-ployer as fieparate unit onWeTva_ge_detail report_under the reimbur-sable account 
assigned fifidér paragr‘ap_h~(aY ieimbursements and any otgr amounts due on the 
wages reported Q the nonpr_‘o_fit or government enE1_o)E ufithis paragrzfah rnayfi 
piid directly by t_l§——nonprofit griovernment employer. 

-— ~—_~ 
(0) If the nonprofit or government employer that contracts with a person under 

paragraph (ba)-E not 122; an account at the time of—the executio_r1—c>t" t_he contractTE 
account @ be registered for the nonprcfit ofgcwefiment employefinder section 
268.042. The rgmbursable accouE_s_h_a1_1 mg b—e—assigned to the person as provided for 
i_n paragr5r717§§L 

_ _~ _ _ 
(d) A person mg contracts with a nonprofit o_r government employer under 

parag—raph_(a) must, within 30 cafiarfl days of the execution or termination of a 
contract, no—tify E commissioner of thafixecufin or termination by e1ectro_niE 
transmission, in a format prescribed bytlE;ommissioner._The nonprofit or_government 
ernployer’s name, me account numberaw?igned, and any other information required by 
t_l§_ commissioner _m_u_st be provided by that person: 

1- _ 
(e) Any contract subject to paragraph (a) must specifically inform the nonprofit or 

governmentemployer o_f the assignment 0fE_e_ reimbursable account urfir this sectio—n 
aid th_e nonprofit or govefiment emp1oyer’s obligation under paragraph (b)_.-If there is 
a termination of the contract, the reimbursable account shall, as ofThe- date (Tf 

ternrination, immediately E assig—m:d 9 tine nonprofit E governmart emfiyf - 
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Subd. 3. PENALTIES; APPLICATION. (a) Any person that violates the 
requirements_of this section and any taxpaying emHo}Ie—rthat violateTsubdivisionT, 
paragraph (b),—or?1y nonprd_it—cEovernment employer ti? violates subdivision 2-, 
paragraph (IT shafbe subject to_the penalties under sectioh.268.l84, subdivision 1; 
Penalties sfill _6eT:r_edited to th_e acT1ninistration account £9 be used Q ensure integrity 
in the unemplognent insurance program. 

£b_) Section 268.051, subdivision 3 does n_ot apply to contracts under section. 
This section shall 1_1o_t limit g prevent E application o_f section 268.051, subdivision 
4, to any other transactions or acquisitions involving the taxpaying employer. This 
section shall n_ot limit g prevent E application 9_f secti—on 268.051, subdivision3 

(c) An assignment of an account upon the execution of a contract under this 
section 517:1 a terminatioiitf a contract withThe corresporidin_g assignment of TEE 
account Elfnot be conside1_'ed—a separatitgonfizmployment of any worker c<)_verc:—d 
by the co1T1c_t.—N6thing under this subdivision shall cause the E:r_sci1 to be liable for 
ariyamounts past due under this_$apter from the taxpayingeniployer orthe nonprcfl 
o_Tgovernmenfim—p_loyer. 

__ — _ —_ 
» 

Li) This section applies [(5 b_ut E limited E persons registered under section 
79.255, but does not apply to persons Qt obtain‘ an exemption from registration under 
section 79.255, subdivision 

EFFECTIVE DATE. This section applies t_o a_1l contracts executed Q apd after 
January L 2006. 

Sec. 6. Minnesota Statutes 2004, section 268.051,. subdivision 1, is amended to 
read: 

Subdivision 1. PAYMENTS. (a) Unemployment insurance taxes and any addi- 
tional assessments, fees, or surcharges shall accrue and become payable by each 
employer for each calendar year on the taxable wages that the employer paid to 
employees in covered employment, except for{ 

(1):nonprof1t organizations that elect to make reimbursements as provided in 
section 268.053; and 

(2) the state of Minnesota and political subdivisions that make reimbursements, 
unless they elect to pay taxes as provided in section 268.052. 

Except as allowed under section 268.0511, each employer shall pay taxes 
quarterly, at the employer’s assigned tax rate under subdivision 6, on the taxable wages 
paid to each employee. The commissioner shall compute the Etx due from the wage 
detail report required under section 268.044 and notify the employer of the tax due. 
The taxes and any additional assessments, fees, or surcharges shall be paid to the trust 
fund and must be received by the department on or before the last day of the month 
following the end of the calendar quarter. 

(b) The tax amount computed, if not a whole dollar, shall be rounded down to the 
next lower whole dollar. - 
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(c) If for any reason the wages on the wage detail report under section 268.044 
are adjusted for any quarter, the commissioner shall recompute the taxes due for that 
quarter and assess the employer for any amount due or credit the employer as 

appropriate. 

Sec. 7. Minnesota Statutes 2004, section 268.051, subdivision 4, is amended to 
read: 

Subd. 4. EXPERIENCE RATING HISTORY TRANSFER. (a) When: 
52 a taxpaying employer acquires all o_f the organization, trade or business, or 

substantially all the assets workforce of another taxpaying employer;3 and 

(2) there is 25 percent or more common ownership; elireetly or or gem 
is substantially common management or control between the predecessor and 
successor, the experience rating history_ of the predecessor employer shall be 
transferred as of the date of acquisition to the successor employer for the purpose of 
oomputihg a tax rate. 

(b) When a teaepaying employer aequires a elistinet sevetable portion of the 
orgmfizadomhadahusinesaorassemthmislessthanwbstahfiallyahotthe 
employing enterprises or? another employer; and there is 25 pereent or more eommon 
ownershi1+, diteetly or indireetly; between the predeeessor and sueeessoie, the sueeessor 
employevshahaequhethatpeieemageofapredeeessoflsaepaiememhhgequalw 
that pereentage oi the predeeessoiis employment positions it has obtained; and the 
preeleeessot‘ employer shall tetain that pereeatage of the eaeperienee eating equal to that 
pereenmgeoitheemploymemposihmwthathhasmminedfiftheweeessoriflesan 
appheahonbyele%mniehammiséomma¥ormatpmeeribedhytheeomhissmhe&£or 
theeam£eto£apemenmgeo£themepetiemeratingoffliepredeeessorwRhml80l 
ealendwdaysfmmthedamofiaequisifiomthatfiahisheswfifieiehtinformafionm 
substantiate the aequisitioa and to assign the appropriate percentage ot the eaipepienee 
r-atihgt When: 

(1) a taxpaying employer acquires a portion, but less than all, of the organization, 
tradeE business, or workforce pf another taxpayFg§n_pWy_e17;_ail 

—_ 

(2) there is 25 percent or more common ownership or there is substantially 

common manag_enEnt o_r control between the predecessor and:uccessoE the successor 
employer shall acquire, § of the date oacquisition, the_experience ra—ting history 
attributabletd the portion it_acqT1ire_dTand the predecesTr employer shall retain the 
experience Etiifi history _attributab1€—t_o_ t—h_e portion that it has retained. If TE 
commissioner determines tl1_2u._t sufficient_in§mation is 307 a:Iai_la_b1e to substzuitifie 
that a distinct severable portion was acquired and toassfin the appropriate distinct 
Eefable portion of the expe1'ienc?rating histo—r_yTtR commis_si-oner shall assign the 
successor employer that percentage of the predecessor emp1oyer’s efience ratfi 
history equal to Eiatfiercentage of the e_rrTployment positions it has obtained, and the 
predecessor er_n‘ployer shall‘ 1'etain—thaT;)ercentage of the experieiityrating histo1_37e_qTl 

to th_e percentage o_f §:_e_mploym_eE positions i_t;_li_s—retained. 

(c) The term “common ownership” for purposes of this subdivision includes 
ownership by a spouse, parent, grandparent, child, grandchild, brother, sister, aunt, 
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uncle, niece, nephew, or first cousin, by birth or by marriage. 
(d) Each successor employer that is subject to paragraph (a) or (b) must notify the 

comrrfisioner of the acquisition b}Tle—ctronic tra_nsmission, irfit fbrnattjscribedby 
the comrI1issior—1e1',—vvithin 30 calendar days of the date of ac—qu—isition. Any success.()_r 
Qployer that fails to notify—the comn1i—ss$neri§uFje.ctT() the penaltiemder section 
268.184, s‘11bd?/i_si()T1 la, if—the successor’s e_xperience_r2Eing was lower than the 
predecessor’s experie11<:—e r_ating at the time of the acquisition.Tenalties E1732; 
credited to the administration accountfia based to_ensure integrity in the unefilo; 
mint insEaEe program. 

_ _ _-— _ _— 
(d) (e) If the successor employer under paragraphs (a) and (b) had an experience 

rating atfie time of the acquisition, the transferred experience rating history of the 
predecessor shall be combined with the successor’s experience rating history, as of the % pf acquisition, for purposes of eenaputi-ng recomputing a tax rate. _ —— 

(e) (f) If there has been a transfer of an experience rating history under paragraph 
(a) or (b_)—,_employment with a predecessor employer shall not be considered to have 
been terminated if similar employment is offered by the successor employer and 
accepted by the employee. 

6:9 (g) The commissioner, upon the ewn metieh or upon 
notification of an employer, or upon the commissioner’s own motion if the 

employer fails to provide the required n<)—tification—,sha1l determine ir"§Eemp1oye?i?§ 
successor W131? the mearnng of this subdivision and shall send the te 

unlessa-pmtefiisfiledhytheempbyervéthmséealendmdaysaftersendingthe 
demnnimfiemupenreeeiptefapreteshtheeenmnesienershahreviewahwahble 
evideneeanddeteHninewhethe¥aneHerhasheehmadeTheeemmissiehershaH 
eimeraffhmermalearedaernnhaéenmwhethertheempleyerfiawwessermédnn 

‘ ' ' 

shaHhefin$unlessanappealE£fledbytheemployerwithm30ealendmda§eafter 

eendueteel in aeeerdanee with seetien 268.—1-05: 

(g) The commissioner may as the result of any er deeisien 
regarding shall, after determining the issue of succession or nonsuccession, recompute 
the tax rate und-e_r_subdivision 6_o—f all enfiloyers affected by the determinatien er 
éeésim£eP%H¥¥é3&iHeluding_theyemefthe%qmsi&mandwhsequemyea§&that 
isafiemedhythe&ans£ererhen&am£erefpaHerahe£theaepefienee£atmg7This 
paragraphdeesnetapplyteratesthathweheeemefinalbeferethefihngefan 
appheafienfertheaahsferefasevemblepefiieneftheexpefieneefatmguader 
paragraph Eb). The commissioner shall send the recomputed tax rate to all affected 
employers by mfior electronic tranTiis'§iFr1.K1y affected em—pToyTm_lprotestE recomputed t_ax % accordance with the procedures subdivision Q paragraph 

(h) Sheuldanempleyernethavebeehineperatienleageneughtequah-fyferah 
aeperienee rating under 3», parageaph (.39; The ‘_‘experience rating history” 
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for purposes of this subdivision -shall eensist ef an_d subdivision 3 means those factors 
set out in subdivision 3, paragraph (b), that normally make up an experience rating; 
Et1=i'E1t't'1i€'_:4_.°.—iiaientla 

'—'.—— 
fpr purposes o_f chapter, E “acquisition” means anything Lat results fire 

obtaining by the successor employer, in any way or manner, of the organization, trade 

or busines—s,_o_T- workforce o_f @ prede_cc§or_eTnJoyer. —— 
é “distinct severable portion” paragraph _(b_) means 2_1 location 3* separately 

identifiable within E emp1oyer’s wage detail report under section 268.044. 
(i)lfthe eemniissienerfindsthatatransaetienwasdentrqinwheleerinpargte 

aveidanmepeneneeratmgermeaansferefanaepefieneeméngfiheeemnnsfiener 
maywmsferaherpmteftheexpefieneeratmgregardlesseftherequkemenger 
hm#mieme£pmagmphs€a)mid€b}ThisshaHmdudethetrans£erfinge£empleyees 
fremthepayrehefanempleyervithahigherexpefieneemfingtethepaymnefan 
employer with a Lower eaeperienee 

69 Regardless of the ownership, management, or control requirements of 

paragraph (a), if there is Eacquisition or merger of a publicly held corporation by 6} 
with another publicly held corporation the experience ratings rating histories of the 
corporations shall be combined as of the date of acquisition or rgger for the purpose 
of computing recomputing a tax rate. 

Sec. 8. Minnesota Statutes 2004, section 268.051, is amended by adding a 
subdivision to read: 

Subd. ACTIONS THAT AVOID TAXES. gal _I_f the commissioner determines E ar1_y action was done, whole Q pirt, t_o avoid: 

£1_) an experience rating history; 

_(_2_) th_e transfer of E experience rating history; or 
Q th_e assignment of a tax r_a_te fir n_ev_v employers under subdivision 5, paragraph 

(a) or £b_), the commissionflehr-,—to insure that t_h_e tit fund receives all tlE taxes that 
W>ul_d flbeen received had7he actior1—r1_ot occurredfinay, 
action, transf—er—all or part o_f_anErperiencerating histofid recompuEe~tl_ie-tax_rat_e—, 
pr assign me approE‘imTn?w:mployer ta_x Lte; 

—- —— T‘1 
(L) This subdivision ill apply to any action between persons regardless of 

whether thge is any commonality of ownership, management, or control between tlE 
persons. The _a—uthc_>-rity granted to_ the commissioner under Eris subdivision is} 
addition t_T&I other authority grEitecTt_o the commissioner. 

— _ - 

Sec. 9. Minnesota Statutes 2004, section 268.051, subdivision 6, is amended to 
read: 

Subd. 6. NOTICE OF TAX RATE. (a) On or before‘ each December 15, the 
commissioner shall notify each employer by mail or electronic transmission of the 
employer’s tax rate, along with any additional assessments, fees, or surcharges, for the 
following calendar year. The notice shall contain the base tax rate and the factors used 
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in determining the employer’s experience rating. Unless a protest of the tax rate is 
made, the computed tax rate shall be final, except for fraud or recomputation required 
under subdivision 4 or 4a, and shall be‘ the rate at which taxes shall be paid. A 
recomputed tax rate u_nd;subdivision 4 or 4a shall be the rate applicable for th—e 
quarter that Hchldes fiiedate of acquisitionantfiyiuarterfiereafter durihg E 
calendar_year in whicl‘iThe~—aEqLWsition occurred_Tl1?tax rate shall not be subject? 
collateralfitclz by way? claim for a credit adjustment or refund, or otherwise. 

(b) If the legislature, subsequent to the sending of the tax rate, changes any of the 
factors used to determine the rate, the earlier netiee shall be void: a new tax rate based 
on the new factors shall be computed and sent to the employer. 

(c) A review of an employer’s tax rate may be obtained by the employer filing a 
protest within 30 calendar days from the date the tax rate notice was sent to the 
employer. Upon receipt of the protest, the commissioner shall review the tax rate to 
determine whether or not there has been any error in computation or assignment of the 
tax rate. The commissioner shall either affirm or make a redetermination of the rate and 
a notice of the affirmation or redetermination shall be sent to the employer by mail or 
electronic transmission. The affirmation» or redetermination shall be final unless the 
employer files an appeal within 30 calendar days after the date the affirmation or 
redetermination was sent. Proceedings on the appeal shall be conducted in accordance 
with section 268.105. 

(d) The commissioner may at any time upon the commissioner’s own motion 
correct any error in the computation or the assignment of an employer’s tax rate. 

Sec. 10. Minnesota Statutes 2004, section 268.065, subdivision 2, is amended to 
read: 

Subd. 2. EMPLOYEE LEASING FIRMS COMPANY, PROFESSIONAL EMPLOYER ORGANIZATION, OR SIMILAR PERSON. (a) A person whose 
work force consists of 50 percent or nfie of workers provided bya—n employee leasing 
firms company, professional employer organization, or similar p—erson for a fee, is 
jointly and severally liable for the unpaid amounts that are due under thizcliatfer or 
section l16L.20' on the wages paid on the contract with the employee leasing firm 
company, professional employer organization, pr similar person. ‘—‘Empleyee leasing 
fharflmeansmempleyerthatpmvidesfisempleyeesmetherpememwimemsevefing 

lessee-. 

in This subdivision applies 5); but E limited 3 persons registered under 
section 79.255, E does m)_t apply t_o.agreements with persons th_a_t obtain an exemption from registration under section 79.255, subdivision 

Sec. 11. Minnesota Statutes 2004, section 268.184, subdivision 1, is amended to 
read: 

Subdivision 1. ADMINISTRATIVE PENALTIES. (a) If the commissioner finds 
that any employer or any employee, officer, or agent of any employer, is in collusion 
with any applicant for the purpose of assisting the applicant to receive unemployment 
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benefits fraudulently, the employer shall be penalized $500 or the amount of 
unemployment benefits determined to be overpaid, whichever is greater. 

(b) If the commissioner finds that any employer or any employee, officer, or agent 

of an employer has made (1) a false statement or representationknowing it to befalse, 
including reporting employees on a wage detail report under section 268.044 knowing 
the employees actually are emp—lo§7ed by a different employer, or (2) has made a false 
Etement or representa—tion without _a_ good faith belief as to correctness of the 

statement or representation, or (3) who knowingly fails to disclose a material fact, to 
prevent or reduce the payment of unemployment benefits to any applicant or to reduce 
or avoid any payment required from an employer under this chapter or section 
116L.20, the employer shall be penalized $500, or 50 percent of the reduced 

unemployment benefits or payment required, whichever is greater. 

(c) If the commissioner finds that an employer failed or refused to honor a 

subpoena issued under section 268.105, subdivision 4, or section 268.188, the 

employer shall be penalized $500 and any costs of enforcing the subpoena, including 
attorney fees. 

(d) Penalties under this seetien subdivision shall be in addition to any other 
penalties and subject to the same collection procedures that apply to past due taxes. 
Penalties shall be paid to the department within 30 calendar days of assessment and 
credited to the contingent account. 

(e) The assessment of the penalty shall be final unless the employer files an appeal 
within 30 calendar days after the sending of notice of the penalty to the employer by 
mail or electronic transmission. Proceedings on the appeal shall be conducted in 
accordance with section 268.105. 

Sec. 12. Minnesota Statutes 2004, section 268.184, is amended by adding a 

subdivision to read: 

§11_b;d_. la. NOTIFICATION AND MISREPORTING PENALTIES. (a) If the 
comn1issione—rfir1§ E any employer or agent of an employer failed to Trieet fie 
notification requirements-of section 268_.05l, subdivision 4, the emplofir shallbe 
assessed a penalty 9_t_‘ $5,000 or two percent of the first full quar—te7r1y payroll amrefl: 
whichever is higher. Payroll i’s‘v7a‘ges paid a?de_fi1Ed_insection 268.035, subdivision 
30. The pen—a1ty under paragraph s_l?l_l_)§canceled E the commissioner determines 
th—at the failure occurred because of ignorance or inad\7ertence. 

@ If gig commissioner that any individual advised an employer to violate 
the empEyer’s notification requiremienghnder section 268.051, subdivisio_n 4, the 
filividual, a_nd_ @ individual’s employer, s_h_aLll E If assessed £19 penalfy_i__n 
paragraph (3); 

(c) If the commissioner finds that any person or agent of a person violated the 
reporti—11g_1e—c1uirements of sectiohnn-268(‘)43—5or 268.046, the pzgsdn shall be assessed—a1 
penalty of $5,000 or two percent of the qharterly pay_roll reportfinwiolation of 
section 268.0435 01768046, whiche_ver—:s higher. Payroll wages p_ai§§ definedij 
section 268.035, fibdivision 
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(d) Penalties under this subdivision shall be in addition to any other penalties and 
subjeFt_to the sam—eElleaion procedum—sTha—t finply to past -dEe_aE>unts from~a—n 
employe? P_enalties must be paid within 30}jendar dfisfirgnding of thefitia §>Te11t"y.——‘___—"“—_:_“_"—”§'_—"—' 

gel ’_I‘_h§ assessment o_f a penalty shall E final unless E13 person assessed file_s an appeal within calendar days after sending of the notice of the penalty E mail _o_r electronic transmission. Proceedings Q the atfieafshall Enccficlucted accordance 
with section 268.105. 

Sec. 13. Minnesota Statutes 2004, section 268.184, subdivision 2, is amended to 
read: 

Subd. 2. CR]1\/IINAL PENALTIES. Any employer or any officer or agent of an 
employer or any other individual who: 

(1) makes" a false statement or representation knowing it to be false; er wheé 

Q knowingly fails to disclose a material fact_, including notification required 
under section 268.051, subdivision Q 

(3) knowingly advises or assists an employer in violating clause (1) or (2), to 
avoid—cTr reduce any paymenfrequired Em an employer under this chapfg o_r se—ction 
116L.20, or to prevent or reduce the payment of unemployment benefits to any 
applicant, is guilty of a gross misdemeanor unless the underpayment exceeds $500, in 
that case the individual is guilty of a felony. 

EFFECTIVE DATE. This section effective August L 2005, El applies t_o crimes committed on or after that date. 
Sec. 14. MANDATORY FEDERAL EVIPLEMENTATION REQUIREMENT. 
The commissioner must implement systems Ed processes t_o detect, investigate, 

arm enforce section 268.051, subdivisions 4 Ed fli ' 

Sec. 15. RELATION TO FEDERAL LAW. 
This article is enacted to meet the requirements of the Federal SUTA Dumping 

1=reveE%n Act oF20o4, Pubic LawT68—295, amending fined States Code, title 42, 
section 5037n-d shall be const—ru—ed, interpreted, and applied consistent WEE 
requirem_ent—s 9Tg13Tf?d€i51-ii including its definffins. 

—‘ — 
Sec. 16. REPEALER. 
§a_) Minnesota Rules, parts 33l5.1020, 33l5.3210, Lag 33153220, ar_e repealed. 

£b_) Minnesota Statutes 2004, section 268.045, subdivisions 2_, 3_, Ed $ E repealed. 

Sec. 17. EFFECTIVE DATE. 
Except for E sections _tl£t include a separate effective date, article 

effective E _1_, 2005. 
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ARTICLE 2 

HOUSEKEEPING PROVISIONS 

Section 1. Minnesota Statutes 2004, section 268.03, subdivision 1, is amended to 
read:

' 

Subdivision 1. STATEMENT. The public purpose of sections 2687929 to 2689?» 
this chapter is: Economic insecurity due to involuntary unemployment of workers in 
Winesota is a subject of general concern that requires appropriate action by the 
legislature. The public good will be promoted by providing workers who are 

unemployed through no fault of their own a temporary partial wage replacement to 
assist the unemployed worker to become reemployed. This program will be known as 
the “Minnesota unemployment insurance program.” 

See. 2. Minnesota Statutes 2004, section 268.035, subdivision 9, is amended to 
read: 

Subd. 9. CONSTRUCTION/INDEPENDENT CONTRACTOR. A worker 
doing commercial or residential building construction or improvement, in the public or 
private sector, performing services in the course of the trade, business, profession, or 

occupation of the employer, shall be considered an employee and not an “independent 
contractor” unless the worker meets all the following conditions: 

(1) maintains a separate business with the independent contractor’s own office, 
equipment, materials, and other facilities; 

(2) holds or has applied for a federal employer identification number or @ filed 
business or se1f—employment income E returns with the federal Internal Revenue 
Service based on Qt work or service tl'1_e previous year; 

(3) operates under contracts to perform specific services or work for specific 
amounts of money under which the independent contractor controls the means of 
performing the services or work; 

(4) incurs the main expenses related to the service or work that the independent 
contractor performs under contract; 

(5) is responsible for the satisfactory completion of work or services that the 
independent contractor contracts to perform and is liable for a failure to complete the 
work or service; 

(6) receives compensation for work or service performed under a contract on a 

commission or per job or competitive bid basis and not on any other basis; 

(7) may realize a profit or suffer a loss under contracts to perform work or service; 

(8) has continuing or recurring business liabilities or obligations; and 

(9) the success or failure of the independent contractor’s business depends on the 
relationship of business receipts to expenditures. 
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Sec. 3. Minnesota Statutes 2004, section 268.035, subdivision 13, is amended to 
read: 

Subd. 13. EMPLOYEE. “Employee” means: 
(1) every individual, who is pen°orming, or has performed services for an 

empl6}7er in employmenti g 
p 

(2) each individual employed to perform or assist in performing the work of any 
agent+or—e—_mp1oyee of the employer shall be a)nsider$ to be an e11—1ffloyee o_f thfi 
EFnHo§Er whether theinrfividual was 17131 (—)1—'paid directly_byThat_ employer orbyfi‘ 
agent gr employee,—fiovided th_e Jployer h@3cTual or confiiietiveiknowledgegffi 
work. ‘ 

..:.,_ 

Sec. 4. Minnesota Statutes 2004, section 268.035, subdivision 14, is amended to 
read: 

Subd. 14. EMPLOYER. “Employer” means any e£ the following person which 
has had one or more employees during the current or the prior calendar yeare 

éfianyméwidualertypeefepganizafienfiesideaternomesideneferprofitor 

§abfliQze9mpmy;Eusgestataoreerperati9mdemesfiem£emign;orthereeeweg 
tmsteembamauptey;trusteeorsu%esse£e£anye£theferegeing,e£thelegal 
representativeefadeeeasedpersong 

Q29mayge¥emaaemenéty;stateer£edera1;f9reignerdomesfi&Indiantfibe, 

Pafié 

(39 including any organization er person that has elected, under section 268.042, 
to be subject to the Minnesota Unemployment Insurance Law an_d 

(4) a, joint venture composed of one or more employersg. 

1.. 9“ _l_’ lefie 1 ’9FetheF.1..i] E. 
simflarsavdeesinapfivatehemeistheempleyerefthehemewerkeeafiendanaer 

prm4desfundswthereépieme£theserfieesmpay£ertheseNiee&$hEdausedoes 
netapplymthesmee£MmnesemeranyeoHnQlthatpw¥idesfederfl;smt%9rbeal 
fundsmaehfldeareprmédereitherdireeélyermdkeeflythreughaparemwheisa 

(6)eaehmdi¥idualempleyedtope1¥oHnorassistinperfom&mgthem%flee£any 
agemerempleyeeshaflbeeonaderedmbeempleyedbythatempleyerwhetherthe 
mdifiduelwashaedmpaiddfieetlybythatemphyererbytheagentorempleyee, 
proyédedtheempleyerhadaetualereenstruetiveknewledgeofthewerle 

An employee leasing company, professional employer organization, pr similar 
person, that has been assigned a tax or reimbursable account under section 268.046 
a_n employer £o_r purposes o_f chapter. 
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Sec. 5. Minnesota Statutes 2004, section 268.035, subdivision 20, is amended to 
read: 

Subd. 20. NONCOVERED EMPLOYMENT. “Noncovered employment” 
means: 

(1) employment for the United States government or an instrumentality thereof, 
including military service; 

(2) employment for a state, other than Minnesota, or a political subdivision or 
instmmentality thereof; 

(3) employment for a foreign government; 

(4) employment for an instrumentality wholly owned by a foreign government, if 
the employment is of a character similar to that performed in foreign countries by 
employees of the United States government or an instrumentality thereof and the 
United States Secretary of State has certified that the foreign government grants an 
equivalent exemption to similar employment performed in the foreign country by 
employees of the United States government and instrumentalities thereof; 

(5) employment covered under United States Code, title 45, section 351, the 
Railroad Unemployment Insurance Act; 

(6) employment covered by a reciprocal arrangement between the commissioner 
and another state or the federal government which provides that all employment 
performed by an individual for an employer during the period covered by the 
reciprocal arrangement is considered performed entirely within another state; 

(7) employment for a church or convention or association of churches, or an 
organization operated primarily for religious puiposes that is operated, supervised, 
controlled, or principally supported by a church or convention or association of 
churches described in United States Code, title 26, section 501(c)(3) of the federal 
Internal Revenue Code and exempt from income tax under section 50l(a); 

(8) employment of a duly ordained or licensed minister of a church in the exercise 
of a ministry or by a member of a religious order in the exercise of duties required by 
the order, for Minnesota or a political subdivision or an organization described in 
United States Code, title 26, section 501(c)(3) of the federal Internal Revenue Code 
and exempt from income tax under section 501(a); 

(9) employment of an individual receiving rehabilitation of “sheltered” work in a 

facility conducted for the purpose of carrying out a program of rehabilitation for 
individuals whose earning capacity is impaired by age or physical or mental deficiency 
or injury or a program providing “sheltered” work for individuals who because of an 
impaired physical or mental capacity cannot be readily absorbed in the competitive 
labor market. This clause applies only to services performed for Minnesota or a 

political subdivision or an organization described in United States Code, title 26, 

section 501(c)(3) of the federal Internal Revenue Code and exempt from income tax 
under section 501(a) in a facility certified by the Rehabilitation Services Branch of the 
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department or in a day training or habilitation program licensed by the Department of 
Human Services; 

(10) employment of an individual receiving work relief or work training as part 
of an unemployment work relief or work training program assisted or financed in 
whole or in part by any federal agency or an agency of a state or political subdivision 
thereof. This clause applies only to employment for Minnesota or a political 
subdivision or an organization described in United States Code, title 26, section 
501(c)(3) of the federal Internal Revenue Code and exempt from income tax under 
section 501(a). This clause shall not apply to programs that require unemployment 
benefit coverage for the participants; 

(11) employment for Minnesota or a political subdivision as an elected official, a 
member of a legislative body, or a member of the judiciary; 

(12) employment as a member of the Minnesota National Guard or Air National 
Guard; 

(13) employment for Minnesota, a political subdivision, or instrumentality 
thereof, as an employee serving only on a temporary basis in case of fire, flood, 
tornado, or similar emergency; 

(14) employment as an election official or election worker for Minnesota or a 
political subdivision, but only if the compensation for that employment was less than 
$1,000 in a calendar year; 

(15) employment for Minnesota that is a major policy making or advisory position 
in the unclassified service, including those positions established pursuant to section 
43A.08, subdivision la; 

(16) employment for a political subdivision of Minnesota that is a nontenured 
major policy making or advisory position; 

(17) domestic employment in a private household, local college club, or local 
chapter of a college fraternity or sorority performed for a person, only if the wages paid 
in any calendar quarter in either the current or preceding calendar year to all 
individuals in domestic employment totaled less than $1,000. 

“Domestic employment” includes all service in the operation and maintenance of 
a private household, for a local college club, or local chapter of a college fraternity or 
sorority as distinguished from service as an employee in the pursuit of an employer’s 
trade or business; 

(18) employment of an individual by a son, daughter, or spouse, and employment 
of a child under the age of 18 by the child’s father or mother; 

(19) employment of an inmate of a custodial or penal institution; 
(20) employment for a school, college, or university by a student who is enrolled 

and is regularly attending classes at the school, college, or university; 
(21) employment of an individual who is enrolled as a student in a fu1l—time 

program at a nonprofit or public educational institution that maintains a regular faculty 
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and curriculum and has a regularly organized body of students in attendance at the 
place where its educational activities are carried on, taken for credit at the institution, 
that combines academic instruction with work experience, if the employment is an 
integral part of the program, and the institution has so certified to the employer, except 

that this clause shall not apply to employment in a program established for or on behalf 
of an employer or group of employers; 

(22) employment of university, college, or professional school students in an 
internship or other training program with the city of St. Paul or the city of Minneapolis 
pursuant to Laws 1990, chapter 570, article 6, section 3; 

(23) employment for a hospital by a patient of the hospital. “Hospital” means an 
institution that has been licensed by the Department of Health as a hospital; 

(24) employment as a student nurse for a hospital or a nurses’ training school by 
an individual who is enrolled and is regularly attending classes in an accredited nurses’ 
training school; 

(25) employment as an intern for a hospital by an individual who has completed 
a four-year course in an accredited medical school; 

(26) employment as an insurance salesperson, by other than a corporate officer, if 
all the compensation for wages from the employment is solely by way of commission. 
The word “insurance” shall include an annuity and an optional annuity; 

(27) employment as an officer of a township mutual insurance company or 
farmer’s mutual insurance company operating pursuant to chapter 67A; 

(28) employment of a corporate officer, if the officer owns 25 percent or more of 
the employer corporation, and employment of a member of a limited liability company, 
if the member owns 25 percent or more of the employer limited liability company; 

(29) employment as a real estate salesperson, by other than a corporate officer, if 
all the compensation for wages from the employment is solely by way of commission; 

(30) employment as a direct seller as defined in United States Code, title 26, 
section 3508; 

(31) employment of an individual under 
' 

the age of 18 in the delivery or 

distribution of newspapers or shopping news, not including delivery or distribution to 
any point for subsequent delivery or distribution; 

(32) casual employment performed for an individual, other than domestic 
employment under clause (17), that does not promote or advance that employer’s trade 
or business; 

(33) employment in “agricultural employment” unless considered “covered 
agricultural employment” under subdivision 11; or 

(34) if employment during one—half or more of any pay period was covered 
employment, all the employment for the pay period shall be considered covered 
employment; but if during more than one-half of any pay period the employment was 
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noncovered employment, then all of the employment for the pay period shall be 
considered noncovered employment. “Pay period” means a period of not more than a 
calendar month for which a payment or compensation is ordinarily made to the 
employee by the employer. 

Sec. 6. Minnesota Statutes 2004, section 268.035, subdivision 21, is amended to 
read: 

Subd. 21. PERSON. “Person” means: 
£1_)anindividual,aastorestatteaparmershiporaoorporationgafltypegf 

organization or entity, resident or nonresident, E profit or nonprofit, religious, 
charitable g educational, including any receiver o_r trustee a_bankruptcy, successor 
o_f mg g Q13 foregoing, o_r legal representative of a deceased individual; Ei 

(_D any government entity, state pr federal, foreign pr domestic, gr Indian tribe, including afl subdivision o_r instiumentality thereof owned wholly o_r lit. 
Sec. 7. Minnesota Statutes 2004, section 268.035, subdivision 26, is amended to 

read: 

Subd. 26. UNEMPLOYED. An applicant shall be considered “unemployed”; (1) 
in any week that the applicant performs no service in employment; covered employ- 
ment; noneovered employment; self-employment; or volunteer worle and with respeet 
towhiehtheapplieanthasnoeamings+or(-2—)irranyweekofless than 32hours of 
service in employment, covered employment, noncovered employment, self- 
employment, or volunteer work if the ; and (2) any earnings with respect to that week 
are less than the applicant’s weekly unemployment benefit amount. 

Sec. 8. Minnesota Statutes 2004, section 268.042, subdivision 1, is amended to 
read: 

Subdivision 1. EMPLOYER REGISTRATION. (a) Each employer shall, upon 
or before the submission of its first wage detail report under section 268.044, register 
with the commissioner for a tax account or a reimbursable account, by electronic 
transmission in a format prescribed by the commissioner. The employer must provide 
all required information for registration. 

(b) Except as provided in subdivision 3, any organization or person that is or 
becomes an employer subject to the Minnesota Unemployment Insurance Law within 
any calendar year shall be considered to be subject to this chapter the entire calendar 
year. 

(c) Upon the termination of business, an employer that has been assigned a tax 
account or reimbursable account shall notify the commissioner by electronic transmis- 
sion, in a format prescribed by the commissioner, that the employer no longer has 
employees and does not intend’ or expect to pay wages to any employees in the next 
calendar year and into the foreseeable future. Upon such notification, the commis- 
sioner shall not require the employer to file wage detail reports under section 268.044, 
subdivision 1, paragraph (cl); eommeneing the ealendar quarter after the notice of 
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Sec. 9. Minnesota Statutes 2004, section 268.043, is amended to read: 

268.043 DETERMINATIONS OF COVERAGE. 
(a) The commissioner, upon the commissioner’s own motion or upon application 

of an organization or a person, shall determine if that organization or person is an 
employer or whether services performed for it constitute employment and covered 
employment, or whether the compensation for services constitutes wages, and shall 

notify the organization or person of the determination. The determination shall be final 
unless the organization or person, within 30 calendar days after sending of the 

determination by mail or electronic transmission, files a protest. Upon receipt of a 

protest, the commissioner shall review all available evidence and determine whether an 

error has been made. The commissioner shall send to. the orgnanissation or person, by 
mail or electronic transmission, an affirmation or redetermination. The affirmation or 
redetermination shall be final unless, within 30 calendar days after sending of the 
affirmation or redetermination to the organization or person by mail or electronic 
transmission, an appeal is filed. Proceedings on the appeal shall be conducted in 
accordance with section 268.105. 

(b) No organisation or person shall be initially determined an employer, or that 
services performed for it were in employment or covered employment, for periods 
more than four years prior to the year in which the determination is made, unless the 
commissioner finds that there was fraudulent action to avoid liability under this 

chapter. 

Sec. 10. Minnesota Statutes 2004, section 268.044, subdivision 2, is amended to 
read: 

Subd. 2. FAILURE TO TIMELY FILE REPORT; LATE FEES. (a) Any 
employer that fails to submit the quarterly wage detail report when due shall pay a late 
fee of $10 per employee, computed based upon the highest of: 

(1) the number of employees reported on the last wage detail report submitted; 

(2) the number of employees reported in the corresponding quarter of the prior 
calendar year; or . 

(3) if no wage detail report has ever been submitted, the number of employees 
listed at the time of employer registration. 

The late fee shall be waived if the wage detail report is received within 30 
calendar days aftera demand for the report is sent to the employer by mail or electronic 
transmission. A late fee assessed an employer may not be waived more than once twice 
each 12 months. The amount of the late fee assessed shall not be less than $50 

(b) If the wage detail report is not received in a manner and format prescribed by 
the commissioner within 30 calendar days after demand is sent under paragraph (a), the 
late fee assessed under paragraph (a) shall double and a renewed demand notice and 
notice of the increased late fee shall be sent to the employer by mail or electronic 
transmission. 
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